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We reply only to highlight the singular nature of re- 
spondents’ brief. 

1. Respondents, in apparent recognition that the deter- 
mination below cannot be sustained on the basis of the 
“statute of frauds” provision of the General Obligations 
Law, § 5-701(1), now retreat to the alternatively asserted 


2 


“statute of frauds” provision of the Uniform Commercial 
Code, § 8-319. 

The latter “statute of frauds” relates to contracts for 
the sale of securities. It provides: 

“A contract for the sale of securities is not enforce- 
able by way of action or defence unless 

(a) there is some writing signed by the party 
against whom enforcement is sought . . .” 

This statute, the successor to the Uniform Sales Act, is 
plainly designed to cover “sales transactions”. 

The contract here pleaded is obviously not a “sales 
transaction”. 

Moreover, even assuming that the contract here pleaded 
is a “sales transaction”, it would not fall within its purview 
because of plaintiff's “performance” under the pleaded 
agreement (see Burnside <& Co. y, Havener Securities, 25 
A.D.2d373,3?5). 

Plaintiff’s performance — “guiding [the defendant Mat- 
schiner] in his proposed entry into the communications 
business” — is “unequivocally referrable” to the oral prom- 
ise, and so brings the agreement within the “exception” 
rule of the “statute of frauds” relating to “sales”. 

2. Instead of treating with plaintiff’s submission with 
respect to the District Court’s dismissal of the other counts 
of the complaint on the basis of the “statute of limitations”, 
respondents seek to create an impression of lack of merit 
to this action by reference to the derivitive stockholders’ 
action brought against World ( Niedermeyer v. World 
Communications Corp.) and the institution of this action 
“within five weeks of the dismissal” of that suit* (Resps.’ 
Br., p. 10). 

* That dismissal is now on appeal to the New York Court of 
Appeals. 
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The fact that plaintiff, as a shareholder of World — 
having received 15% of its shares under his agreement with 
Matschiner — is an “interested party” in that stockholders’ 
derivitive action, is evidently of no consequence to his rights 
under his personal agreement with Matschiner, which is 
the sole predicate of this suit. 

Respectfully submitted, 

Lloyd I. Isler 

Attorney for Plaintiff-Appellant 
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